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IN THU UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


NO. 74-1687 


HOOKER CHEMICALS AND PLASTICS CORPORATION, 
STAUFFER CHEMICAL COMPANY and MONSANTO 
COMPANY, 


Petitioners, 


-V- 


russell e. train, 


Respondent. 



BRIEF OF AMICUS CURIAE, 
NATURAL RESOURCES DEFENSE COUNCIL. 







STATF!1ENT OF THE ISSUES PRESENTED 

1. Whether this Court has jurisdiction under Section 
309 of the Federal Water Pollution Control Act Amendments of 
1972, 33 U.S.C. §1369, to review regulations published by 
the Environmental Protection Agency pursuant to Sections 301, 
304(b), 306, and 307 of the Act, 33 U.S.C, §§1311, 1314(b), 

1316, 1317. 

2. Whether effluent limitations established pursuant to 
Section 301 of the Act must be national standards which can 
be applied uniformly to point source dischargers within care¬ 
fully defined classes and categories of point sources. 


Of the legal issues raised by this case, NRDC will 

address only three as noted above. These issues^ave also been 
raised in other cases challenging EPA effluent Irmitationreg- 
lailons' including two cases before this Crrcurt Courc 
FPA Dkt No. 74-1258 (2d Cir. filed Feb. 22, 1974) (variance 
illise)(case discussed In notes 80 and 109 Infra ), Uniroval Inc^ 
^eIa, Dkt! nJ! 74-1691 (2d Cir. ) (rubber processing. |ee 

eT DuPont de Ne mours & Co. v. Trai n, Dkt. No. 74 1 -., 4 . «_ 

(inorganic chemicals manutacturingV; FMC Corp. v. Train , pire-* 

74-1386 (4th Cir.) (plastics and synth?ET^^anu|ap^gK - 

T-i R Rubber Co. v. Train, Dkt. No. 74 1561 

r-.i-r>rf»r,R|na) ; National Tndependent Mea t Packers Assn, 

^pHkt! So! 74-1387- ( 8 th Cir.) (mSat 

by"amicus curiae); Penick R F ord Ltd, v. Tra_in, Dkt. No. 

( 8 th Cir.)(grain mills). 

To date, EPA has issued final effluent 

by cu nicus NRDC will be raised in many of these cases. 

Tj'is amicus curiae brief does not address the ■"erlts of t)ie_ 

regulations in issue. In sum, this ‘‘’“that 

rnnrt has iurisdiction of the issues raised by this case, that 
EPA's effluent limitation regulations should promulgate nationa , 
unuIrS sianSards? and that Ibe rulemaking which the^_ 

regulations were developed meets the requirements 
tiative Procedure Act. Accordingly, amicus believes ‘^at this 
toSrt should address on the merits thiTHSes raised by petitioners 





3. Whether the 


Environmental Protection Agency met the 
rulemaking requirements of the Administrative Procedure Act, 

5 U.S.C. §§551-554, 701-706, in developing and promulgating 
the challenged regulations. 

THE PARTIES 

Petitioners are manufacturers of phosphate products, 
including the products subject to the regulations in issue 
in this case. 

Respondent is Russell E. Train, Administrator of the 

Environmental Protection Agency. 

Amicus curiae is the Natural Resources Defense Council, 

Inc. (NRDC), a national membership environmental organization, 
one of whose principal objectives is protection of our Nation's 
waters. NRDC, primarily through its Project on Clean Water, 
has monitored closely the implementation and enforcement of 
the Federal Water Pollution Control Act Amendments of 1972, 

33 U.S.C. §§1251 et seq. since its enactment. NRDC's interests 
in this proceeding are stated in greater detail in its Motion 
For Leave to File Brief Amicus Curiae, which is filed herewith. 
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STATUTES AND REGULATIONS INVOLVED 

Primarily, Sections 301 and 304 of the Federal Water 
Pollution Control Act Amendments of 1972, 33 U.S.C. §§1311, 
1314, are involved. 

The regulations in issue are those published by EPA on 
February 20, 1974, 39 FeJ[. R^. 6579, which appear in the 
Record at pp. 1313-1319, and are set out in Appendix B of 

Petitioners' Brief. 
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2 / 

STATEMENT OF THE CASE 
I. Introduction 


The basic issue in -lis case is whether the Environmental 

Protection Agency (EPA) violated the Federal Water Pollution 

Control Act Amendments of 1972, (the "Act" or "FWPCAA ) by 

establishing national, uniform effluent limitation standards 

3/ 

pursuant to Section 301 of the Act. EPA's promulgation of 
these Section 301 regulations is central to achieving the Act's 
goal "that the discharge of pollutants into the navigable 
waters be eliminated by 1985, and to attaining the first 
major deadline of the Act for pollution reduction: that 
"effluent limitations established pursuant t^[Section 301] 
shall be applied to all point sources" so that "there 
shall be achieved . . . not later than July 1, 1977, effluent 
limitations . . . which shall require the application of the 

best practicable control technology currently available as 
defined by the Administrator pursuant to Section 304(b) of 

y 

this Act. ..." 


" Amicus found that Petitioners' Statement 

incomplete and that it failed properly to present the history, 
structure,and intended operation of the Act. Since 
terpretation of key provisions of the Act are in issue, ^ic 

considered it imperative to present a , ^°™?^gtatuiory 

statement of the case regarding the ]urisdictional and statu.-ory 

issues involved. 


Public Law No. 92-500, Oct. 18, 1972, 86 Stat. 816, 33 U.S.C. 
§1251 et seq ., 1311. 

^ section 101(a)(1), 33 U.S.C. S1251(a)(1). 


y 

Section 


301(e) , 


33 U.S.C. §1311 (e). 


^ section 301(b)(1)(A), 33 U.S.C. S1311(b)(1)(A). 
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In order to understand the conflicting statutory in¬ 
terpretations of EPA and petitioners and their implications for 
achievement of the Act's goals, it is necessary to summarize 
briefly the relationships of the basic statutory provisions 
involved in this case. In sum, Section 301(a) makes the dis¬ 
charge of any pollutant by any person unlawful except as allowed 
by permit^ Permits, .osued under Section 402, are granted only 
to those dischargers who comply with the standards established 
by the ActT These standards include the effluent limitations 
involved in this case. Effluent limitations for ne^point 
sources are defined and established by Section 306. 


” 33 U.S.C. §1311(a); see detailed discussion at pages 

14-15, infra . 

^ 33 U.S.C. §1342; see detailed discussion at pages 20-23, 
infra. 


~ The phrase "effluent limitations" is used 

For existing point sources, the statutory phrase _s 

U.S.C. SS1311(b)(l)(W, (e). standgds^ 

Which such effluent limitations must meet ^re best practic^le 
control technology currently available” for “f 3 

available technology economically achievable for mid 19 . 

33 U.S.C. SS1311 (b)(1)(A), (b)(2)(A). for new point sourcee, 

the statutory phrase is "standard of 

ard is "best available demonstrated control technology, J 
U.S.C. §1316(a)(1). 

~^33 use. §1316. Petitioners do not contest the jurisdiction 
of ?his ciSk to review EPA'v regulations as they concern^new 

l?“rti?JoSe?=?= ^d^peSlT'cSels Slter^However, ^f/Wr°mulgated 

cases identical." Petitioners Brief, at 4-5. 
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For existing point sources, both industrial and municipal, 
effluent limitations are established by Section 301 as defined 

U7 

pursuant to Section 304(b). Permits may be issued by EPA 

or by those states whose permit programs have been approved 
12 / 

by EPA“nd which comply with the requirements of the Act, in-^^ 

eluding the Section 301 and Section 306 effluent limitations. 

The regulations establishing the effluent limitations 

under Section 301 for classes and categories of industry are 

reviewable in the U.S. Court of Appeals pursuant to Section 509, 

Enforcement of individual permit conditions is by ^ 

15 / 

U.S. District Court pursuant to Sections 309 and 505. 

At its root, the statutory scheme for abating industrial 
point source pollution is based on federally established 


“33 U.S.C.§§1314(b), 1311(b)(1)(A); see detailed discussion 
at pages 14-20, infra . 

^^33 U.S.C. §1342 (b); see detailed discussion at pages 18-19, 
infra . 

13 / 

—' 33 U.S.C. §1342 (b); s^ detailed discussion at pages 20-23, 
infra. 


33 U.S.C. §1369. 

•—^23 U.S.C. §1319 (enforcement by federal authorities); see 
detailed discussion at page 20, infra . 

“^^33 U.S.C. §1365 (enforcement by citizen suits); see detailed 
discussion at page 20, infra . 





effluent limitations which are applied and enforced by EPA or 
by the states pursuant to federal oversight and control. 

Accordingly, in order to meet its obligations under the 
Act, EPA undertook a rul'>-.aking proceeding by which it develop 
and promulgated effluent limitations and guidelines pursuant 
to Sections 301, 304(b), (O, 306(b), and 307 (cTT for a num¬ 
ber of :.idustrial categories of point sources, one of which 
is the phosphate manufacturing category involved in this pro¬ 
ceeding. After EPA promulgated final regulations, petitioners 
filed their Petition for Review in which they contend, inter 
alia , that this Court lacks jurisdiction to review EPA's 
actions establishing effluent limitations for existing point 
sources and that, in any event, EPA cannot by regulation es¬ 
tablish nationally uniform effluent limitations for existing 

point sources. 

in sum, petitioners contend that EPA's rulemaking effort - 
which has been underway for more than a year^ with extensive 
participation by petitioners - is invalid. 


a97l)''°as“en IfpertinenrnoScefrel^rding^e 

^ceeding'brwhicrtL contested regulations were de^ oped^ 

and promulgated, 38 Fed. Re£. 24470 vl973) , -y tea. 

(1974). 

~^Notice of proposed rulemaking forll^in^lSe record. 

(1973); see comments by petitioners set 





Petitioners assert that effluent limitations for existing 

point sources can be established only in each individual permit 
^ 19/ 

proceeding, of which there will be approximately 75,000, and 
that this Court lacks jurisdiction to review such effluent 
limitations. 

If petitioners' interpretation were to prevail, one of 
the basic objectives of the Act which Congress devised after 
a quarter century of ineffective federal water pollution 
control legislation would be defeated; creating national, 
uniform, point source effluent limitations which are to be made 
increasingly more stringent over time to the end that ' the 

discharge of pollutants into the navigable waters be eliminated 

20 / , . ^ 
by 1985.^ Petitioners' interpretation would require that 

the basic standards for regulating existing point source dis¬ 
charges be established on an ad hoc , individualized permit by 
permit basis, often by the states. In effect, petitioners 
interpretation would revive the procedure of prior federal 
water pollution control legislation which Congress found to 
be ineffective and inadequate. 

Because petitioners' discussion of the statutory frame¬ 
work is inadequate and a proper understanding of the Act s 


J- ^ / 

EPA, Water Quality Strategy Paper , 2d Edition, at 2 
(March 15, 1974). 


““section 101(a)(1)? 33 U.S.C. §1251ia)(l). 

~^See, e.q. , statement of Representative Vanik, quoted in 
note“T7, infra. 





T 
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structure is essential, a detailed discussion of the Act's 
comprehensive, carefully integrated mandatory scheme for water 
pollution control is presented in Part II below. Then, in 
Part III, the rulemaking proceeding by which the contested 
regulations were developed and promulgated is described. 

II. Federal Water Pollution Control Act 
_ Amendments of 1972 _ 

A. Background of the Act 

The Federal Water Pollution Control Act Amendments 
of 1972 culminates 26 years of effort by the Congress "to 
bring to reality an effective properly funded program to 
restore and enhance the quality of our waters and to insure 
their future as a lasting national asset. Congress recog~ 

nized that a basic problem with prior legislation was that uni¬ 
form, national, mandatory water pollution control standards 


22 / 

33 U.S.C. §1251 et seq . (hereafter "Act" or "FWPCA"). 


H.R. Rep. No. 92-911, 92d Cong., 2d Sess. 66 (1972); Leg. 
Hist . 753. The Senate Committee on Public Works has published 
a detailed two-volume legislative history of the Act. It con¬ 
tains the Act, the President's veto message, excerpts from the 
Conference, Senate, and House Reports, and excerpts from Senate 
cmd House debates. Senate Committee on Public Works (Library 
of Congress), A Legislative History of the Water Pollution 
Control Act Amendments of 1972, 93a Cong.,1st Sess.(Jan. 1973) 
(Comm. Print) (i vols'.')" citations to this compilation of the 
legislative history will be: " Leg . Hist. «" 
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had not been established. As a result, industries could shop 
among local jurisdictions for those which for reasons of eco¬ 
nomic development, local dependence on a dominant industry, or 
lack of concern for the effects of pollution would grant the 
industry permission to discharge pollutants to the nation's 
waters at rates exceeding the national standard. Therefore, 
Congress repeatedly emphasized in the legislative history the 
importance of establishing national uniform effluent limitation 

25 / 

standards. 

National uniformity was the first consideration which 
Senator Muskie, principal author of the Act, laid before 
the Senate during its final debate on the bill: 


"Senators will recall from the November debate 
on the Senate bill that there were three essen¬ 
tial elements to it: Uniformity, finality, and 
enforceability. Without these elements a new 
law would not constitute any improvement on the 
old; we would not bring a conference agreement 
to the floor without them. 

As far as uniformity and finality are con¬ 
cerned, the conference agreement provides that 
each polluter within a category or class of in¬ 
dustrial sources will be reguired to achieve 
nationally uniform effluent limitations based 
on 'best practicable' technology no later than 
July 1, 1977. This does not mean that the 
Administrator cannot require compliance by an 
earlier date; it means that these limitations 
must be achieved no later than July 1, 1977, 
that they must be viniform, and that they 
be final upon the issuance of a permit under 
section 402 of the bill."—' 


24/ 

See , e.g 
122, infra. 


the legislative history cited in notes 33 and 


25 / 

Id. 

26 / 

Leg . Hist , at 162. 





To achieve this "uniformity" objective, Congress first 
established a series of national water pollution control goals, 
the first of which is the 1977 effluent limitation based on 
the "best practicable" control technology noted in the quota¬ 
tion, Congress then devised a comprehensive, carefully inte¬ 
grated water pollution control program which applied these 
uniform effluent limitations on an increasingly strict basis 
for dischargers. At the same time. Congress recognized the 
substantial differences which exist among dischargers and de¬ 
veloped methods for accounting for these differences while 
applying the system of uniform limitations: EPA was instructed 
to develop the limitations for specific, carefully defined 
classes and categories of point sources which are similar in 
their control technology requirements. Finally, Congress es¬ 
tablished a detailed enforcement system which is based upon 
and ensures compliance with nationally uniform effluent limita¬ 
tions, As will be seen, the keystone of this system is 
Section 301, and the proper interpretation of this section is 

the basic issue in this case. 

It is important to emphasize at the outset two factors 
which are critical to proper understanding of the portions 
of the Act involved in this case - both involve substantial 
shifts from the water pollution control approach of previous 
legislation; both involve more effective federal control. 

The first is Congress' determination to limit the discretion 
of those administering the Act. As Senator Randolph, Chairman 



of the Senate Committee on Public Works, stated: 


. .1 stress very strongly that Congress 
has become very specific on the steps it wants 
taken with regard to environmental protection. 
We have written into law precise standards and 
definite guidelines on how the environment 
should be protected. We have done-more than 
just provide broad directives for adminis~ 
trators to follow .... 

In the past, too many of our environmental 
laws have contained vague generalities. What 
we are attempting to do now is provide laws 
that can be administered with certainty and 
precision. I think that is what the American 
people expect that we do."lZ/ 


The second is Congress' determination to prescribe en“ 
forceable federal standards. Thus, perhaps the most important 
innovation of the 1972 Act is the adoption of technology-based, 
nationally uniform effluent limitations to control pollution 

i®/ 

from point sources, instead of sole reliance upon water quality 


— Leg . Hist . 1272 (Senatecfebate on passage of Senate bill). 

It is important to note that a principal motivating force 
for the 1972 Amendments was extreme dissatisfaction with the 
inadequacies of existing laws. During House debate on the 
bill, for example. Representative Vanick stated: 

"Amendments and improvements in our water pollution 
control laws are desperately needed now, because, as I 
have just stated, conditions are getting worse, and 
second, the present control efforts are administratively 
unworkable and philosophically faulty ." Leg. Hls^ 4y4^ 
(emphasis added). 

See also Leg . Hist . 99 (Statement of Representative Jones); 
Sen. Rep. No. 92—4l4, 92d Cong., 1st Sess. 407 (1971), Leg. 
Hist. 1422-25. 


See S. Rep. No. 92-414, note 27, supra, at 12; I^. Hist . 
142^7" 
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standards. Congress found that the 1965 water quality standards 
program, w.s "U.aited in its success,-"and adopted "this sub¬ 
stantial Change Ito technology-based effluent limitations] 
because of the great difficulty associated with establishing 
reliable and enforceable precise^^fluent limitations on the 
basis of a given stream quality.-^Congress determined that 
precise effluent limitations which would be "defendable in 

court^ere necessary to cleaning up the nation's waters. 

Thus: 


:“sur“ol'progr^''S'ffe=?ivenfss and performance, 
the AdminisTFator can 

technology; he need not search « 12/ 

UnkbetSl^n pollution and water quality. B/ 


And congress also determined that effluent limitations must be 
uniform across the nation to prevent industries from "forum 




S. Rep. NO. 92-414, note 27, sUEra, at 12, I£2. Hist. 1426. 




32/ 

Id. (emphasis 


added). 
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33 / 

shopping" among the states. 

B. The Statutory Framework for Effluent Reductio n 

With this background in mind, we can turn to detailed 
analysis ot the Act. The ultimate objective o£ the Act is 
forcefully and explicitly stated: "to restore and maintain the 
chemical, physical, and biological integrity of the Nation's 
waters.^A principal goal of the Act is "that the discharge ^ 
of pollutants into the navigable waters be eliminated by 1985. 
in order to reach this goal. Congress directed in Section 101 
that all discharges are unlawful unless allowed by a permit 
issued pursuant to Section 402. These permits require com¬ 
pliance with the Act's requirements which, relevant to this 
case, are the effluent limitations established under Section 301 


bility of states attempting to attract industry 

less stringent standards, ““ing ^“ate^^ uniformity of 
Senator Muskie Stated. [ ] e s stringent require- 

regulation, P°tt“ters will seek to esoap^^^ 

ments of one area, and they win g n t orv 1405. 

there are less stringent requirements. 

^ I^. Hist. 263, 452-53, 473-75, 516-177 5777^711. 


^Section 101(a), 33 U.S.C. §1251<a). 
—"^section 101(a)(1), 33 U.S.C. §1251(a)(l). 


B 



congress required that "effluent limitations established pur¬ 
suant to ISection 3011. . . shall be applied to all point 
souroes^o that, by July 1, 1977, the discharge of effluents 
from industrial polluters will be limited to the level attain¬ 
able by applying the "best practicable control technology cur¬ 
rently available as defined by the^Adminlstrator pursuant to 
Section 304(b)(1)(A) of the Act.”" By July 1, 1983, a higher 
standard is to be met and the industrial effluent limitations 
require the application of the "best available technology 
economically achievable" as determined pursuant to Section 
304 (b)( 2 )(A)7^^In essentially identical language for both the 
1977 and 1983 standards. Section 304(b) directs the Adminis¬ 
trator to publish regulations which shall identify "for classes 
and categories of point sources" the degree of effluent re¬ 
duction attainable by application of the appropriate control 

yy 

technology. 

This effluent limitation portion of the Act's water 
pollution control scheme is premised on regulating discharges 
at their sources by means of technological controls which can 


Section 301(e), 33 U.S.C. §1311(e). 

—^section 301(b)(1)(A), 33 U.S.C. §1311 (b) (1) (A) . 

~^Section 301(b)(2)(A), 33 U.S.C. §1311 (b) (2) (A) . 

-"'section 304 (b)(1)(A), (b)(2)(A), 33 U.S.C. §§1314 (b) (1) (A) , 

(b) (2) (A) . 
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be applied to limit and eventually eliminate the discharges. 
Since both polluting discharges and control technology vary 
widely from industry to industry and also within broad indus¬ 
trial categories^Congress developed a method for accounting 
for these differences so that national uniform effluent limi¬ 
tations could be developed and applied. Congress required 
Section 301 effluent limitations to be based on specific, 
carefully defined classes and categories of point source dis¬ 
chargers as identified by Section 304(b) guidelines. 

For the 1977 standard these guidelines are to identify 
the best practicable control technology curr^ly available 
for each class and category of point sources. In addition, 
the guidelines are to specify factors taken into account in 
reaching that determination, including costs in relation to 
effluent reduction benefits, the age of the equipment and 
facilities involved, the industrial processes and the engineer 
ing aspects, the non-water quality environmental impacts,^d 
such other factors as the Administrator deems appropriate. 


the wastes of dairy product processing differ marked- 
Iv from'that of iron and steel manufacture, and the wastes from 
irorfoLdry differ from those of a sheet steel manu¬ 
facturer. It is also true that control technology varies from 
industry to industry and within the categories and classes 
each inLs?rrin teLs of such factors as age of equipment, 
process changes, and non-water quality environmental impacts 
involved in the use of the technology. 

—"^section 304 (b)(1)(A), 33 U.S.C. S1314 (b) (1) (A) . 

—'^section 304 (b)(1)(B), 33 U.S.C. §1314 (b) (1) (B) . 



> 
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A similar and parallel identification and analy^ is to be 
undertaken in developing the standards for 1983. 

"Uniformity" was the basic rationale for establishing 
section 301 effluent limitations for specific classes and cate 
gories of point sources, as was emphasized by Senator Muskie, 
principal author of the Act, in discussing the changes to 
Section 304 which were made in Conference: 


"The modification of subsection 
is intended to clarify what is meant by the 
term 'practicable.' The balancing test between 
total cost and effluent reduction benefits 
is intended to limit the application of tech 
nology only where the additional degree of 
effluent reduction is wholly out of 
portion to the costs of achieving such mar¬ 
ginal level of reduction for any class or 

category of sources. 

The Conferees agreed upon this limite 
cost-benefit analysis in order to maintain 
uniformity within a class and category o 
point sources subject to effluent limitations, 
and to avoid imposing on the Administrator 
any requirement to consider the location of 
sources within a category or to ascertain 
water quality impact of effluent controls, 
or to determine the economic impact of con¬ 
trols on any individual plant in a single 
community. "44/ 


The point is restated and emphasized in the Conference 
Report on the bill: 


"The conferees intend that the Adminis- 
trator or the State, as the case may be, will 


—Section 304(b)(2), 33 U.S.C. §1314(b)(2). 

iV 

Leg. Hist, at 170. 



make the determination of the economic impact 
of an effluent limitation on the basis of 

classes and categories of ___ 

distinguished from a plant by plant determina 

tion." 4V 


It is this analysis of water pollution control technology 
by classes and categories of industrial dischargers which is 
reflected in the guideline regulations of Section 304 and 
which, in turn, define the Section 301 point source effluent 
limitations. These Section 301 effluent limitations are the 
central standard and benchmark for the operation and enforce¬ 
ment of the effluent abatement scheme of the Act. Senator 
Muskie, principal author of the Act, summarized this close 
relationship between Sections 301 and 304 in discussing the 
Conference Report on the bill; 


"It is the intention that pursuant to sub¬ 
section 301(b)(1)(A) and Section 304(b), the 
Administrator will interpret ^^e term best 
practicable' when applied to various categories 
of industries c.s a basis for specifying c ear 
and precise effluent limitations to be imple¬ 
mented by July 1, 1977. 


These effluent limitations established by Section 301 
are then applied to individual dischargers by means of the 
permit system established by Section 402 of the Act and designated 


— S. Rep. No. 92-1236 (Conf. Rep.),92d Cong., 1st Sess. 121 
(1972), Leg . Hist , at 304. 

£ 6 / 


Leg . Hist , at 169. 






th^^^lpl^nai Pollutant Discharge Elimination System ("NPDES"). 
uiSd'il&DES, the Administrator, or a state official pursuant 
tp^'^®|^Jilly approved state permit program, may issue a per- 
discharge of a pollutant on the condition that 

jCo 

th4^^|&^e will meet all applicable requirements of the 
Aot technological control standards for existing 

section 301 or for new sources under Section 306 


TMfle Section 402 permit program is anott 
impor^aflce. from prior water pollution coni 
It»rebiS?ents an extension and expansion c 
gr^VSch had been developed by the A^ii 
the aVrt?4^rity of the Refuse Act of 1899. 
see H'iip'Rep. No. 92-911, 92d Cong., 2d ! 
lS5J ikgt% ••'812. The point source efflueni 
^-sfttTng scheme and the permit program 
essential’', new pollution abatement methods 


-Afl'swnption of authority by the states tor issuing p«x.uxu=. 
does'nob affect in any way the uniform, K 

of- the^iwater pollution abatement scheme established by the 
Act. ■ state permit program must comply with requirements 

ofsegUon 402, it must insure that all applicable require¬ 
ment s'Sestablished by the Act, including Section 301 ef^uent 
limitations, are complied with, and it must be terminated if 
it ii^ffirttae^fte/approval fails to meet 
among .dJPiners. Section 402 (b) - (f) » 33 U.S.C. §1342 (b) 

^sigtion 402, 33 U.S.C. S1342. 

men?i?«hich permittees must meet are: Section 302(water 
^aia/stanLrds)! Section 307 (toxic standards), 
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Finally, the Act establishes two enforcement schemes 
for insuring compliance with Section 301 effluent limitations. 
Enforcement by the federal Administrator is provided by Sec¬ 
tion 308 which requires the Administrator to take action if 
he finds any person to be in violation of either Section 301 

or a permit condition or limitation established under Sec- 

12 / 

tion 402. Citizen enforcement is provided by Section 505 

which allows citizens to bring suit against any person "who 

is alleged to be in violation of ... an effluent standard 

51/ 

or limitation under this Act . . . . Section 505 explicitly 

defines "effluent standard or limitation" to include "an 

effluent limitation or other limitation under Section 301 or 

11 / 

302 of this Act." All of the enforcement provisions explic¬ 
itly require compliance with effluent limitations established 
by Section 301 independent from compliance with Section 402 
permit requirements. 



Full understanding of the legislative scheme for abating 
industrial pollution requires careful analysis of the permit 


11 / 

Section 309, 33 U.S.C. §1319. 

11 / 

33 U.S.C. §1365(a)(1). 

li/ 

33 U.S.C. §1365 (f) (2). 


o 
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issuing process since it is at the heart of the regulatory 
system and provides the method for applying national stand¬ 
ards to individual dischargers. At the outset, it is import¬ 
ant to emphasise three factors: (1) implementing the Section 

301 effluent limitation scheme in individual permits is not 
a simple mechanical process of applying the appropriate 
section 301 effluent limitation to a particular discharger, 

(2) permits must require compliance with a large number of 
requirements other than Section 301: (3) development of 

national, uniform effluent limitations in a general rulemaking 


proceeding makes accomplishment of the Acfs requirement 
all permits (which are expected to amount to about 75,000rbe 


issued by December 31, 1974, a feasible goal - one which would 
appear to be impossible if each individual permit proceeding were 
to be a de novo etflnont limitation standard setting proceeding. 

in applying the Section 301 effluent limitations to a 
particular discharger, the permitting authority must first 
determine which point source class or category the applicant 
is in. The authority must also determine the exact produc¬ 
tion process or processes used by the applicant, since several 
different processes are often used to produce the same product 
and each process may produce different types and quantities 


of pollutants for which the section 301 effluent limitations 
may differT^Then, since effluent limitations are almost 




See note 19, supra . 


53 / 


•=-^ ♦-hsa final regulations concerning inorganic chemicals 

manulH^uliSi'for hydrogen 
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always expressed in measures of weight of pollutant per unit 

of production (which allows different amounts of discharge 

for different sized plants), the applicant's quantity of pro- 

^ ... 

duction must be determined. This information is sometimes 
claimed by prospective permittees as a trade secret and must 


be obtained by the permitting agency under legal authority 
with appropriate guarantees of confidentiality. Finally, 


the permitting authority must establish a schedule of com¬ 
pliance which "means a schedule of remedial measures including 
an enforceable sequence of actions or operations leading to 


compliance with an effluent limitation, other limitation, 
prohibition, or standard.’^ The importance of developing 


this schedule was underscored by Senator Muskie during final 
Senate debate on the Conference Report when he stressed that 
the July 1, 1977, compliance date established by Section 301 
is the maximum time allowed; the Administrator is expected 


to achieve the Section 301 effluent limitation standards 

57/ 

sooner if possible. Determining the proper compliance 


schedule requires detailed knowledge of the applicant's 


—'^See e g. , Id. and regulations in issue in this proceeding, 
40 CT!R7%422ri2, .22, .32, 39 Fed. Re£. 6580 (1974). 

55/ 

See Section 308(b), 33 U.S.C. §1318(b). 

^section 502 (17), 33 U.S.C. §1362 (17). 

57 / 

See quotation in text on page 10, supra . 



industrial process and effluent and information about the 
availability of relevant control technology. In addition, 
the permit must contain monitoring and reporting requ^ments 
regarding the contents of the permittee's discharges. Thus, 
issuing a permit for an industrial point source discharge is 
not a simple, mechanical matter; and the determinations ^ 
out here are only a few of those required by Section 402. 

In sum, national uniform Section 301 effluent limitations 
are essential to effective operation of the permit system; 
without such standards, it would be extremely difficult for 
the permitting authority in any reasonable time to make the 
many determinations he is required to make in establishing 
permit conditions. And the Act requires all permits to be 
issued by December 31, 1974. 

The Act is founded on a logical pattern. Section 301 of 
the Act sets out the general standards for effluent limitations 
Section 304 provides for the development of the information 
and guidelines on which the 301 standards for classes and 
categories of industry are to rest. When the effluent limi¬ 
tations of 301 are defined pursuant to 304 and established 
pursuant to 301(e), they provide a uniform national system of 
technological control which is reduced to concrete expression 
in a permit issued under Section 402. The 402 permits are 
enforced under 309 and 505 by reference to the permit itself. 


5721/ 

See Section 308 , 33 U.S.C. §1318. 

1 ®/ 


See Section 402, 33 U.S.C. §1362. 
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to the 301 effluent limitation, and to the other restrictions 
imposed by the Act. 

III. The Rulemaking Process 

The regulations challenged by industry in this case were 
adopted pursuant to Sections 301, 304, 306, and 307 and consist 
of effluent limitations, effluent limitation guidelines, stand¬ 
ards of performance, and proposed pretreatment standards. The 
regulations were formulated pursuant to a single, detailed, 
lengthy development and rulemaking process which involved sub¬ 
stantial participation by petitioners as well as other inter¬ 
ested parties, including the public. 

It is important^ to emphasize that on August 6, 1973, 

before EPA had published a single proposed regulation, it 

published an "Advance Notice of Public Review Procedures" which 

set out the specific steps of EPA's process for developing 

59 / 

the regulations in issue. The purpose of the ^^^e was to 
facilitate public commments on the regulations. The rulemaking 
process described in detail in the Advance Notice and followed 
with respect to the challenged regulations is summarized below. 

First, EPA established the broad industrial categories 
for which it would develop effluent limitations, a list which 


59/ 

38 R^. 21202 (1973). 

60 / 

Id. 
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was revised as EPA acquired more detailed knowledge of indus- 
trial processes, discharges, and control technology. Cur¬ 
rently, EPA expects to publish guidelines for approximately 

62 / 

68 industrial categories."" EPA further analyzed each broad 
industrial category to determine whether separate limitations 
and standards were necessary for different segments within 
the category based on differences in raw materials, products, 
processes, age and size of equipment and facilities, waste 
water constituents and other factors. For example, the 
regulations for the phosphate manufacturing categor^challenged 
here involve 3 subcategories within that industry. 


~ The analysis which follows is based on knowledge acquired 
by NRDC's Project on Clean Water and by other NRDC staff 
members as well as on EPA public documents and other litera 
wS? Lch af Newsletters/ Much of this i"?Pf 
sented to the United States District Court for the District 

of Columbia in the case of N^C v. Train, (d c Cir 

1609-73, 6 ERC 1033 (D.D.C. 1973) Dkt. no. 74-1433 (D.C. Cir. 
Dec. 5, 1974). This case involved EPA's failure to meet th 
statutory deadline for promulgating regulations required by 
Section 304 (b)(1)(A). 

MRDC V. Train , 6 ERC 1033 {D.D.C. 1973), which lists 
these categories. 




~ See 38 Fed . Reg . 21202, 21203 (1973) 


39 Fed . Reg . 6580 (1974). 


/ 
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second, EPA conducted, generally by contract with in¬ 
dependent consultants in cooperation with EPA personnel, 

' extensive and detailed technical and economic analyses of 

65 / 

selected categories and subcategories. These contracts gen¬ 
erally required submission to EPA of draft reports, which 
contained draft guideline^, in six months and final reports 
in eight months. 

Third, EPA solicited comments on the draft contractors' 
reports from the affected industries as well as from interested 
persons, such as environmental organizations. Generally, 
as in this case, the affected industries submitted extensive 

comments. 

Fourth, based on the materials, data, and comments noted 
above, EPA issued proposed regulations and, at the same time 




discussion in preamble to proposed and final 


See gener ally discu&i3j.v^.. t- - ,TrtT>\ 

guTat ions challenged herein, 38 Fed. Reg. 24470 (1973), 


re ^ _ 

39 Fed. Reg . 6580 (1974). 


66 / 


Id. 

^^See EPA "Advance Notice of Public Review Procedures," 

38 F^. 21202-06 (Aug. 6, 1973) (" [This] notice is 

divTH^d THto three parts. First, the basic legal authority 
for regulations concerning effluent limitations guidelines 
cind standards of performance will be set 

EPA's general methodology will be described. Third, the 
means by which EPA has to date, and will in the future, seelc 
the widest possible public scrutiny of the tec^ical and 
legal basis for the regulations to be established will be 
explained."). 



or shortly therafter, published a draft development document 

and an independent economic analysis analyzing a broad range 

of control technologies and providing the technical and econo- 

6 8 / 

mic basis for the proposed regulations. 

Fifth, EPA solicited additional public comments on the 
proposed regulations, often extending the public comment 
period in order to meet the requests of interested parties. 

Finally, more than a year after initiating the process 
of developing the regulations, EPA promulgated final regula¬ 
tions followed by publication of a final development document 

70/ 

and economic analysis. 

It is important to emphasize that the development docu¬ 
ments and contractors' reports are formidable^cuments, 
generally consisting of several hundred pages, and are an in¬ 
tegral part of the rulemaking process. They contain the 
detailed data and analysis which underlie and support the 


—"^See e g.. Proposed Regulations for Phosphate Manufacturing, 
38 1^! Refr 24470 (1973); the Draft Development Document 
and%?afr^conomic Analysis are printed in the record. 

^See e^. Proposed Regulation for Phosphate Manufacturing, 

38 F^! Rejr 24470 (1973). 

^^See e.q.. Final Regulations for Phosphate Manufacturing, 

39 Fe^' R^ 6580 (1974), The Final Development Docu^nt and 
tL^naTEconomic Analysis are printed in the record. 


See Record. 
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regulations. Criticism of these documents during the rule- 
making process results in reassessment, revision, and, often, 
additional research and analysis so that the final development 
documents provide adequate support for the regulations. 

This rulemaking process has been applied generally and 
produced the regulations in issue in this case which establish 
Section 301 effluent limitations. Section 304 effluent limi¬ 
tation guidelines, and Section 306 standards of performance 
for the phosphate manufacturing category. 


— See Aff idavit of Lillian D. Regelson , Deputy A^inistrator, 
EPAT^ug. 12, 1974, submitted in NRDC v. Train , Civ. Dkt, 

No. 1609-73 (D.D.C.). 




argument 


I. 


SlON°SSlcfiEEKfREvS™F°|FLuSI 


The Court has 


jurisdiction over this 


action under Section 


509 (b) (1) of the Act: 


"Review of the Administrator's action (A) 
in p?omulgatinc, any deS“ 

mination pursuant to^sectron_^306 h> l.<^K 

^fflien?’ limitl?ion or °ther limitation 
under section 301, 302, or ',.h„ circuit 

rApierirlfihr5S?e^"s?alef 

SrFedLfl'^ISdlcfal district in which such 

pe?sof resldL or transacts such,business 

upon application by such person. 73/ 

.PA promulgated the contested regulations pursuant to Sections 
301, 304, 306, and 307 of the Actrthereby establishing standards 

pf performance and effluent limitations under the terms of Sec¬ 
tion 509. The petitioner is an Interested party and has pro- 
perly brought the action before this Court. This Court 


^^33 U.S.C. §1369 (b)a^^ 50r^whiSrLen^Jnts^simply°Sorrect4d 

1973 amendment of Section ' eg .» supports their position. 

;;?rtiiifra'i^if- 

!:fnSS2n^“:as ^eSssary rnd^tSus supports amicus' position. 

74/ nQ74W"This final rulemaking is promulgated 

pursuai^io^cWons 301, 304 (b) and (c) , 306(b) and (c) , and 
307 (c) . . . 




jurisdiction. 

This conclusion has been judicially confirmed as correct 
by all of the courts which have rendered decisions on the 
issue. Two U.S. District Courts have held that the EPA ef¬ 
fluent limitation guideline regulations promulgated under, 
inter alia , Sections 301 and 304 of the Act which are in issue 
in this case, are reviewable only in the U.S. Courts of Appeals 
under Section 509 of the Act, and accordingly, have dismissed 
cases seeking District^ourt review of these regulations. 

DuPont de Nemours & Co. v. Train , 7 ERC 1065 (W.D. Va. Sept. 

24, 1974) (inorganic chemicals manufacturing) (the court held 
that "the Administrator was authorized to promulgate by regula¬ 
tion the effluent limitations in issue [and] . . . that judicial 

review of these limitations and guidelines is exclusively in 
the Court of Apepals under Section 509(b)(1)(E)." At 1069); 
American Paper Institute v. Train , Civ. Dkt. No. 74-814 (D.D.C. 
Sept. 20, 1974) (the court held that the regulations in issue 
established effluent limitations and, therefore, that §509 
provides for review by a United States Court of Appeals and not 
by a United States District Court." Slip Op. at 2). 

The United States Court of Appeals for the District of 
Columbia Circuit, in a lengthy opinion which is the first 
detailed judicial interpretation of the requirements of, inter 
alia . Sections 301 and 304 of the Act, upholds amicus's inter¬ 
pretation of these sections. NRDC v. Train , Dkt. No. 74-1433 
(D.C. Cir. Dec. 5, 1974). Thus, the Circuit Court stated; 
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"The Act's text ana its legislative history 
make clear that as a general matter section 
304 (b) (1) guidelines and the sec tion 301(b) jl 2 
limitations were to be developed 
issuance of permits .^Slip Op.at 29-30 
(emphasis added) 


"Although Congress contemplated that the 
permit program would be begun before establis 
ment of the section 301 effluent limitations, 
we believe it intended that EPA formulate 
effluent limitations for the great bulk of 
point source categories prior to completing 
the permit process for existing polluters. 
Slip Op. at 32. 


"The effluent limitation guidelines contained 
in section 304(b) and the corresponding effluent 
limitations to be promulgated i^der section 301(b) 
were intended to safeguard against industrial 
pressures by establishing a uniform 'minima 
level of control imposed on all sources within 
a category or class.'" Slip Op. at 33-34 (quoting 
from Senator Muskie). 


in addition, several petitions for review of other effluent 
limitation regulations have been filed under Section 509 of 
the Act and have not contended that the Court of 
Appeals lacks jurisdiction of the subject matter of the case. 

See , e.q. , Reynolds Metal Co. v. EPA , Dkt. No. 74-1760 (4th Cir.) 
National Independent Meat Packers Assn , v. EPA, Dkt. No. 74-1387 

(8th Cir.); Tanners Council of Ameri ca, Inc^ Vj—Dkt. 

No. 74-1740 (4th Cir.); American Meat In stitute v. EPA, Dkt. 

No. 74-1394 (7th Cir.). 

In this case, petitioners contend that this Court lacks 
jurisdiction on the ground that effluent limitation regulations 
for existing sources were not and could not be legally promul 
gated under Section 301 but only under Section 304 and review 



of the Administrator's actions under Section 304 may be had 
only in U.S. District Courts under the Administrative Proced^e 
Act^and the jurisdictional provisions of the Judicial Code, 
in addition, petitioners contend that Section 301 effluent limi¬ 
tations can be established only in the process of issuing 
permits to individual dischargers pursuant to Section 402. 

This attack on jurisdiction serves as the platform from 
which petitioners attempt to dismantle the interpretation of 
the Act on which EPA has erected its regulation of polluting 
dischargers. Petitioners' interpretation of the Act is not 
only Byzantine in its complexity when compared to the straight¬ 
forward reading of the Act urged by EPA and Amicus, but it 
is also fatally defective in failing to account for the plain 
wording of the Act, its structure, and its legislative history. 
Accordingly, Petitioners' proposed reading of the Act and their 
contentions that this Court lacks jurisdiction to review the 
regulations in issue should be rejected and their petition 
should be ruled upon on the merits. 




5 U.S.C. 


§§701-706. 


28 U.S.C. §§1331, 1332, 1337, 1361, 1651. 
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The Act Mandates the Establishment of Section 301 Effluent 
Limitations ___——-—--- 

Both by the Act's explicit language and by establishing 
an Integrated statutory structure which is consistent only 
with that explicit language, Congress made clear that Section 
301 effluent limitations must be established pursuant to 
section 301 itself and independent of Section 402. 


1. The Language o f the Act 

Throughout the title of the Act covering "Standards and 
Enforcement," the Act speaks simply and explicitly of effluent 
limitations "established by Section 301." Thus, and most im- 
portantly, Section 301(e) states: 

"Effluent limitations Jl^SaU 

®lied°to°airpoint sources of discharge 
ol poflittnS aLordance with the provisions 

of this Act."77/ 

Simply stated. Section 301(e) contemplates establishment of 
section 301 effluent limitations according to the requiremen 
of section 301. Moreover. Section 301(e, makes clear that the 
effluent limitations "established" under Section 301 "shall 
be applied to all point sources," by means such as permits 
issued under Section 402. 


^^33 U.S.C. §1311 (e) (emphasis added). 


/ 
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section 301(e)’s explicit language demonstrates the fun 
damental error of petitioners’ interpretation of the Act 
that: 


"Section 301 carefully provides that the 
to be 'achieved' is effluent limitations 
technical level described, not that the 
limitations be sepa rately establis.hj^ by rule. 
Pet. Brief at 17-18 (emphasis added). 


'objective' 
at the 
effluent 


Other statutory provisions replicate the language of 
Section 301(e) and underscore petitioners' error, Section 
306(b) ("Any standard established pursuant to Section 301") 
and Section 316(c) ("effluent limitations established under 
section 301"). In addition, several statutory provisions use 
phrases of similar import - "effluent limitations under Sec¬ 
tion 301" in Sections 401(a)(1), 401(d), 505 (f), 507 (d), and 
509(b)(1)(E); or "effluent limitations required by [or "under"] 
section 301" in Sections 302(a), 303(d)(1)(A), and 303(c)(3)(A). 

The language of these provisions makes clear that the 
Act intends that effluent limitations are to be established 
under Section 301 and independent of Section 402, thereby 
wholly refuting petitioners' interpretation. This is the 
course which the EPA Administrator has followed in the challenged 
regulations and it is the proper legal course. 


2. The Statutory Structure 

Analysis of the statutory structure for developing, 


applying, and enforcing effluent limitations underscores the 
conclusion reached above: Section 301 effluent limitations 
are to be established under Section 301 itself. A detailed 
analysis of the statutory structure which demonstrates that 
this conclusion is correct is set out at pages 14-20, su£ra. 

Only the more salient aspects will be emphasized below. 

First is the explicitly stated relationship between Sec¬ 
tions 301 and 304. Section 301 requires that "effluent limi¬ 
tations established pursuant to [this] s ectiori . . . shall be 

applied to all point sources" which limitations "shall require 
application of the best practicable control technology currently 

available as defined by the Administrator pursuant to Section 
- 78/ 

304(b ) of the Act . . . ." The close relationship of Sec¬ 
tions 304(b) and 301 has been set out above. Here it is rele¬ 
vant to emphasize simply that the information and analysis de¬ 
veloped pursuant to Section 304 serves as the basis for defining^ 
the effluent limitations which are established under Section 301. 


“^^33 U.S.C. §1311(e), (b)(1)(A), (b)(1)(B) (emphasis added) 


See pages 14-18 supra , 

8 0 / 

Petitioners suggest that "guidelines" under Section 304 would 
be significantly more flexible than the regulations under Section 
301. E.g., Petitioners' Brief at 15, 16, 18-21. There is no 

basis in the statute or the legislative history for assuming 
that Section 304(b) guidelines would allow ma 3 or variation from 
plant to plant instead of being specific. The tem guideline 
is also used in Section 304 (h), 33 U.S.C. §1314 (h), which section 
mandates EPA to establish specific minimum requirements for 
state programs. Obviously minimums are to be minimipis and such 
Ipicifil S^Sirements can be established by -guideUnes" or by 
"regulations" under the Act. Thus, petitioners interpretation 
of and emphasis on the word "guideline" is no more than a make 
weight argument in petitioners' analysis of Sections 301 and 304. 
Petitioners also contend that the U.S. District Court decision 
in NRDC V. Train, 6 ERC 1033 (D.D.C. 1973) supports their position, 
Pet. Brief at TS". The case simply holds that EPA is required by 
S^tion "3"04(b) to publish effluent limitations guidelines . 


second, these Section 301 effluent limitations play a 
crucial role in establishing water quality related effluent 
limitations and in the certification process which the states 
conduct with respect to federal proceedings which allow dis¬ 
charges to occur under other statutory authority. 

Absurd results are reached under the water quality pro¬ 
visions of section 303(d)(1)(A) if effluent limitations may 
not be established under Section 301. That section requires 
each state to identify "those waters within its boundaries 
for which the effluent limitations required by Section 301 
,b)(l)(A) and section 301(b)(1)(B) are not stringent enough to 
implement any water quality standard applicable to such waters.-^ 
water quality standards are usually defined in precise quanti¬ 
tative terms: "x“ parts per thousand of total dissolved solids 
or a temperature level of "y“ degrees Fahrenheit. It is impos¬ 
sible to relate the general statutory standard of best practi¬ 
cable or best available technology to a water quality standard 
until it is given particular definition in terms of the discharges 
being considered. Thus, Section 301 effluent limitations can 
be related to these precise values only if these limitations 
are themselves precise numerical quantities. Therefore, Sec 
tlon 303(d)(1)(A) makes sense only if establishment of particu¬ 
larized section 301 effluent limitation standards was intended. 


—33 U.S.C. §1313(d)(1)(A) 


Wew Fork State "?“nl cSf ^ 
that t^r concentration of tota , . i. _ « 5 N.Y.C.R.R. §701.4. 
shall it exceed 500 milligrams per liter. 6 n.y. 




It is important to emphasize that the water quality re¬ 
strictions of Sections 302 and 303 do not mention Section 402, 
thereby demonstrating that Section 301 effluent limitations 
are to be established independently of Section 402. 

Section 401(a)(1) requires each applicant for a federal 
license permitting a discharge to obtain a state certification 
that its proposed discharge will comply with Sections 301 and 
306 of the Act and further requires; 


"In the case of any such activity for which 
th^ris not an applicable effluent Urn- 
tation or other limitation under sections 
301(b) and 302 .. . the State shall so 
certify." 8jt/ 

This last provision is utter nonsense if no effluent limitations 
can be established under Section 301. Since the statutory 
standards of Section 301 were fixed the day the Act was passed, 
certification that no applicable Section 301 effluent limita¬ 
tion exists must mean that establishment of more particularized 

section 301 effluent limitations was intended. 

Finally, enforcement of th. Act's requirements is provided 

for by two provisions: enforcement by the federal Administrator 

is governed by Section 3ol%nd enforcement by citizens' suits 

8 5/ . . 

is governed by Section 505. Both provisions assume that 


83/ 

33 U.S.C. 


§1341. 


33 U.S.C. 


§1319. 


85 / 

33 U.S.C. §1365. 
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Section 301 effluent limitations will be established under 
Section 301 and independent of Section 402. 

Under Section 309, the EPA Administrator is required to 
take remedial action whenever he 


"finds that any person is in violation of 
section 301, 302, 306, 307, or 308 of this 
Act, or is in violation of any permit con- 
ditiorTor limitation implementing any of 
such sections in a permit issued under sec¬ 
tion 402 of this Act by him or by a State, 

. . . ." 86 / 


Thus, this section contemplates that Section 301 effluent 
limitations will be developed which are independent of and 
enforceable apart from a permit issued under Section 402. 
These Section 301 effluent limitations must be specific and 
precise since violation of Section 301 subjects a discharger 
to civil penalties of a substantial nature; 


"Any person who violates section 301 , 302, 
306, 307 or 308 of this Act or any permit 
condition or limitation implementing any 
of such sections in a permit issued under 
section 402 of this Act . . . shall be 
subject to a civil penalty not to exceed 
$10,000 per day of such violation." £7^/ 


86 / 

33 U.S.C. 


§1319(a)(3)(emphasis added). 


87 / 

33 U.S.C. Sl319(d) 


(emphasis added). 




There is also the possibility of substantial criminal penal¬ 
ties under Section 309(c)(1) where there has been willful 

8 ^ 

or negligent violation of Section 301. 

In discussing the requirements of Section 309, petitioners 
presented to the Court only those parts of the statutory lan¬ 
guage which refer to violations of Section 402 permits that 
implement the provisions of the Act, including Section 301, and 
omit entirely from their presentation those parts which require 
independent enforcement of Section 301 itself. Petitioners' 
Brief at 24-25. Amicus does not question that violation of 
permit conditions leads to possible liability, but there can 
be no question that in addition to such actions, action may be 
independently taken for violation of Section 301 itself. 
Petitioners' selective quotation simply masks the fact that 
Congress clearly expected the Administrator to establish 
enforceable Section 301 effluent limitations pursuant to 
Section 301 itself and independent of.Section 402 permits. 

Section 505, which governs enforcement of the Act through 
citizens' suits,permits one to sue "any person . . . who is 

alleged to be in violation of . . . an effluent standard or 

89/ 

limitation under this Act . . . ." For the purposes of that 
section, "effluent standard or limitation" is defined to 
be "an effluent limitation or other limitation under section 

88 / 

33 U.S.C. §1319(c)(1). 

89/ 

33 U.S.C. S1365(a)(1). 
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30 * .. or ... a permit or condition thereof issued under 

— 90/ 

Section 402 . . . ." 

In sum, the enforcement provisions of the Act make clear 
that Congress intended that Section 301 effluent limitations 
would be established under Section 301 itself and independent 
of any other provision of the Act, including Section 402. 

Petitioners contend, however, that EPA "has no power to 
establish [Section 301] effluent limitations by regulation" 
because, unlike other provisions of the Act such as Sections 
304(b) and 306 which expressly require promulgation of regu¬ 
lations, Section 301 does not. S^ Petitioners’ Brief at 17. 
This position wholly overlooks Section 501(a) which states: 

"The Administrator is authorized to pres¬ 
cribe such regulations as are necessary „q-i/ 
to carry out his functions under this Act. — 

is important to understand the effect of adopting pe¬ 
titioners’ argument that effluent limitations can only be es¬ 
tablished under Section 304 rather than Section 301. Section 
304 is not mentioned as one of the sections whose violation is 
actionable under the enforcement provisions of Section 309 or 
505. The list of enforceable sections include the major 


90/ 

— 33 U.S.C. § 1365 (f)(emphasis added). 


91 / 

33 U.S.C. §1361 (a). 
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regulatory programs: Section 301 (effluent limitations), 

Section 302 (water quality standards) , 306 (new source standards), 
307 (toxic discharge standards), and 402 (permit programs). 

E.q. / Section 309 (a)(3); Section 505 (f). Since there are 
provisions for the issuance of specific orders under Section 
302 and for the promulgation of regulations under Sections 306 
and 307, this would provide vehicles of enforcement outside 
the permit program for all the regulatory systems except that 
covering existing sources. What the petitioners seelc to achieve 
through their argument is the creation at the center of the 
Act of a loophole as big as a barn door. If successful, they 
establish a system by which existing sources will only be 
reviewable on a permit by permit basis while all other discharge 
control programs will be reviewable on the basis of general 
standards encased in regulation. There is no indication within 
the Act or the legislative history that Congress intended 
this result. The creation of such an omission would go a long 
way to destroy the effectiveness of the Act's enforcement scheme. 

Petitioners also contend that their interpretation of the 

Act is justified in part on grounds that the Court of Appeals 

is given jurisdiction over only a limited number of cases under 

the Act and that Congress did not intend to burden their doclcets 

with the requirement of reviewing effluent limitation standards 

for existing sources which are the Section 304(b) guidelines 

92/ 

under petitioners' interpretation. This appeal to judicial 
92/ 


Petitioners' Brief at 11-13. 


economy is a Trojan bourse. If Section 301 effluent limitations 
can be established only pursuant to Section 402 as permit con¬ 
ditions and not by regulations under Section 301, there will 
be innumerable challenges of permits before EPA and in the 
District courts - approximately 75,000 permits are expected to 
be issuedT^These cases will eventually come to the Court 
Appeals and generally applicable effluent limitations for 
classes and categories of point source dischargers will have 
to be fashioned by the Appeals Courts based on the various ad 
hoc rulings of the District Courts. Thus, the eventual burden ^ 
on the court of Appeals could well be greater under petitioners’ 

interpretation of the Act. 

III ^efafusj^lnf Sriec^ioriorffll^ft SmitaWoS^ly 

Regulation -------- 

The legislative history of the Act makes clear that Con¬ 
gress intended that Section 301 effluent limitations would be 
established pursuant to Section 301 and independent of Section 
402 permits. This conclusion is demonstrated by explicit 
references to "effluent limitations established under Section 
301" as well as by discussion of "section 301 standards" and 
of section 301 as being the "environmental control" section, 
all of which are consistent only with the Interpretation that 


'sea EPA, water Qualit y strategy Paper, sugra, note 19. 



-43- 


enforceable effluent limitations are to be established under 
section 301 itself, and not only in Section 402 permits. 

It is important to emphasize at the outset that the legis¬ 
lative history demonstrates that Congress fully intended EPA 
to issue regulations pursuant to Sections 301 and 304(b) of 
the Act, just as EPA has done in this case, thereby demonstra¬ 
ting, contrary to petitioners’ contention, that EPA's rulemaKing 
proceeding is wholly consistent with the Act’s requirements 
under Section 301 and that jurisdiction of this case is pro¬ 
perly vested in this Court. Thus, Senator Bentsen, a key mem¬ 
ber of the senate Public Works Committee, stated during debate 

on the Senate billJ 

“in phase I, for point sources 
effluent limits shall Ije estab^shed not later 

Administ r ator ^ ~ 

the ■ ^arrtacticible 

lontrol^tichnology currently available’ for 
[industrial] point sources .... 12/ 

With respect to EPA’s authority to establish effluent lim¬ 
itations pursuant to Section 301, the House Report on the bill 
in discussing the Administrator’s authority under Section 302 
to change or modify Section 301 effluent limitations states-. 


94/ 


Leg. Hist , at 1283 (emphasis added). 



"Proposed effluent limitations under section 
302 shall in no case operate to delay the 
application of any effluent limitation estab¬ 
lished under section 301." 95/ 


Similarly, the Conference Report on the bill says: 


"Section 302 requires more stringent stand - 
ards than those required by section 301 if 
such effluent limits would interfere with 
attaining the 1981 interim goal. 96 / 


The Report then states that the House Amendment to Section 302 


"would permit the setting of more stringent 
standards than those required by section 
301, essentially using the same cests as the 
Senate bill." 97 / 


Similarly, the legislative history regarding the state 
certification provision of the Act, Section 401, shows that 
Congress intended Section 301 to have independent status and 
effect. During Senate debate on the original Senate bill, 
Senator Muskie explained the scope of Section 401 and said: 


^H. R. Rep. No. 92-911, 92d Cong., 2d Sess. 104 (1972), 

Leg . Hist , at 791 (emphasis added). 

^S. Rep. No. 92-1236 (Conf. Rep.), 92d Cong., 2d Sess. 1211 
(1972), Leg . Hist , at 304 (emphasis added). 

97/ 


Id., at 305 (emphasis added). 
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"This section . . . requires that any appli¬ 
cant for a Federal license or permit provide 
the licensing agency with a certification 
from the State in which the discharge occurs 
that any such discharge will c omply witji 
section 301 and 302^ which ar e the enviroivi 
mental control sections." 98/ 


Likewise, the House Report on the bill states: 

"This [Section 401] certification must state 
that any such discharge will comply with the 
'applicable' provisions of sections 301, 30^ 

306, 307, and 316 of this Act." 99/ 

No reference is made to Section 402. 

Finally, the legislative history of the two major en¬ 
forcement provisions of the Act, Sections 309 and 505, re¬ 
peatedly underscores the independent status of Section 301 
requirements, violation of which is subject to both criminal 
and civil liability. Thus, the Senate Report on the bill 
states: 

"When EPA finds anyone violating Sections 30^, 

302, 306, 307, 308, gr_ 402, the agency must 
either issue an order that requires immediate 
compliance or bring a civil suit : • 

Anyone willfully or negligently violating 
a Section 402 permit or any of several other 
specific sections of the bill shall be liable 
to a fine of up to $25,000 per day of viola¬ 
tion and one year in jail. For a willfu 


i®./ 


Leg . Hist , at 1388 (emphasis added). 


R. Rpt. No. 92-911, note 23, supra, at 121, I^. 
Hist , at 1481 (emphasis added). 
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or negligent violation of Sections 301, 
302, 306, 307, or 402, the fine shall be 
not less than $2,500 per day. 100/ 


Similarly, the House Report states; 


"Section 309 contains provisions for Fed¬ 
eral enforcement of violations of an un- 
permitted discharge under section 301 or 
a violation of any permi t condition or 
limitation . . T V" 1 


Regarding the citizen suit enforcement provision. Section 
505, the senate Report states: 


"Authority granted to citizens to bring 
enforcement actions under this section is 
limited to effluent standards or limita¬ 
tions established administratively under 
the Act .... Citizens are granted 
authority to bring enforcement actions for 
violations of schedules or timetables of 
compliance and effluent limitations under: 
section 301 , . . . and any conditionof 

any permit issued under secti on 402. 


In sum, the legislative history fully supports the con¬ 
clusion based on the plain language and structure of the Act 
that section 301 effluent limitations are to be established 


-S. Rep. No. 92-414, note 27, supra_ , at 63, Legjj^ 

at 1481 (emphasis added). 


^^.R. Rep. No. 92-911, note 23, supra , at 114, Hist, 

at 801 (emphasis added). 


102 / 

—S. Rep. No. 92-414, note 
at 1500 (emphasis added). 


27, 


supra . 


at 82, Leg . 


Hist. 
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and enforced, by means of criminal and civil penalties, 
independent of any other section of the Aot, particularly 

Section 402. 

EPA acted in compliance with the Act's requirements in 


promulgating regulations establishing the Section 301 effluent 
limitations which have been challenged in this case. Section 
509 of the Act grants this Court Jurisdiction to review actions 
of the Administrator under Section 301. Thus, petitioners, 
as interested parties, have properly filed their petition 
for review with this Court and this Court should reject 
petitoners' contention that it lacks jurisdiction to review 
the challenged regulations. 
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II. THE ACT MANDATES ESTABLISHMENT OF NATIONAL, 
UNIFORM STANDARDS FOR CONTROLLING DISCHARGES 
OF POLLUTANTS WITHIN CATEGORIES OF INDUSTRY 


In the requlations challenged in this case, EPA established 

103 / 

national, uniform effluent limitation standards for specific, 

carefully defined classes and categories of industry, as re- 

104 / 

quired by Sections 301, 304, and 306 of the Act. Amicus 
contends that this is required by the Act. Petitioners urge 
that each of the thousands of point sources of industrial 
pollution must be analyzed individually under the entire array 


^This phrase is used for convenience to embrace the Section 
301 "effluent limitations" and Section 306 "standards of per¬ 
formance" as well as the Section 304(b) "effluent limitation 
guidelines" which have been promulgated by the regulations in 
issue. 


-^Amicus contends that EPA is required by the Act to publish 

national uniform Section 301 effluent limitations. EPA believes 
that it may make "adjustments" for particular point source 
dischargers based on criteria set out in a variance clause 
which has been incorporated in the regulations. See, e♦ g•.> 

40 C.F.R. §§415.22, 415.22; 39 Fed. Reg. 9618. Amicus believes 
that this "variance clause" violates the Act's requirements. 
Accordingly, amicus has challenged EPA's adoption of the 
"variance clause" (which is identical for most regulations 
issued pursuant to Sections 301, 304(b), and 306, and provides 
criteria and procedures for "adjusting" the effluent limita¬ 
tions established by the challenged regulations) in the case 
of NRDC v. EPA , Dkt. No. 74-1258 (2d Cir.), filed Feb. 22, 1974. 
Accordingly, Snicus argues here that the Act requires EPA 
to promulgate national, uniform effluent limitation standards 
for specific classes and categories of point source dischargers. 
Since the variance clause is not in issue in this case, no 
analysis of the clause or its implications will be made in the 

argument. 
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of factors set out in Section 304 of the Act. Petitioners 
oppose the establishnent of effluent linitations by class and 
category of industry. Petitioners' position is not only in¬ 
consistent with the requirements of the Act, hut would also 
result in impractical and chaotic administration of the Act, 
since each of the approximately 75,000 permit proceedings 
would become a ^ novo standard setting proceeding. Such a 
result would severly tax the agency’s resources and seriously 
impair its ability to meet its obligations under the Act. 
Congress foresaw and avoided this course in mandating the 
establishment of national, uniform effluent limitations by 
classes and categories of point sources. The position of PPA 
must prevail over that of petitioners. 

It is important to emphasize that the discussion in 
Section I, supra, has demonstrated that the Act requires FPA 
to establish Section 301 effluent limitations pursuant to 
Section 301 itself and independent of Section 403. The analy 
sis of this section confirms and underscores the conclusion 
which follows from the analysis and discussion in Section I. 

The conclusion that the Act requires establishment of 
national, uniform effluent limitations under Section 301 for 
specific classes and categories of point source dischargers 
follows from two factors: the explicit requirements of Sec¬ 
tions 301 and 304 regarding the application of the "classes 
and categories" concept; and the legislative history vrhich 
elaborates upon the meaning of these statutory requirements 


I 
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and which confirms amicus' interpretation of the Act. The 
basic reason Congress developed the "classes and categories" 
concept was to enable EPA to prescribe uniform, federal stand¬ 
ards which were deemed essential for effective abatement of 
the pollution of the Nation's waters. 


A. Sections 301 and 304 


Section 301 prescribes two effluent limitation standards 

for existing point sources - one to be achieved by July 1, 1977, 

105/ 

the other by July 1, 1983. These standards are to be "defined" 

or "determined," by regulations developed pursuant to Section 

106/ . , 

304(b). The sections are identical in structure, and use 

essentially identical language. This unity emphasizes the 

common objectives of these sections, particularly that of 

utilizing specific classes and categories of point sources as 

the basis for prescribing effluent limitations. 

Thus, Section 304(b)(1)(A), pursuant to which the Section 

301(b) (1) (A) "best practicable" standard is to be defined, 

requires publication of effluent limitations guidelines which 

shall: 


^^ction 301(b)(1)(A), (b)(2)(A); 33U.S.C. SS1311 (b) (1) (A) , 

(b) (2) (A) . 

Section 304 (b)(1)(A), (b)(2)(A)! 33 U.S.C. SS1314 (b) (1) (A) , 

(b) (2) (A) . 





"... ider.tify, in terms of amounts of con¬ 
stituents and chemical# physical and biological 
characteristics of pollutants# the degree of 
effluent reduction attainable through the appli¬ 
cation of the best practicable control tech¬ 
nology currently availcible for classes and 
categories of point sources .... / 

Similarly# Section 304 (b) (1) (A)# pursuant to which the 

Section 301(b)(1)(A) "best available" standard is to be "de- 

108 / , . 
termined" also requires publication of effluent limitations^ 

guidelines "for classes and categories of point sources. 

Then# Section 304 (b) (1) (B) and (b) (2) (B)# which relate 
to the "best practicable" and "best available standards# 
require the regulations to 

•' [s]pecify factors to be ta]cen into account in 
determining . . . measures and practices to be 
applicable to point sources ... wihhi n such 
categories or classes." 110/ 


107 / . 

-33 U.S.C. §1314(b) (1) (A) (emphasis added). 

^^This is the term used in Section 301(b)(2)(A)# 33 . 

^1311(b)(1)(A), as compared with "defined" in Section 301(b)(1)(A)# 
33 U S C §1311(b)(1)(A). No difference in substance or operation 
of th^tC/o subsections is reflected by this different terminology# 
nor is ciny suggested by the legislative history. 

109/ 

33 U.S.C. §1314(b)(2)(A). 

—section 304(b)(1)(B), 33 U.S.C. S1314 (b) (1) (B) (emphasis added). 
Section 304(b)(2)(B) is virtually identical: 

"specify factors to be ta)cen into account in determining 
the best measures and practices ... to be applicable 
to any point source . . . with such categories or classes. 

[FOOTNOTE CONTINUED ON NEXT PAGE) 
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in sum, these provisions make clear that Congress intended 
that effluent limitations be developed for specific classes 
and categories of point sources. Section 306, which applies 
to new sources and which also requires establishment of effluent 
limitationsHI^ classes and categories of point sources in¬ 
dicates more clearly what Congress expected^EPA to do in deter¬ 
mining appropriate "classesmd categories. In Section 

306(b)(1)(A), Congress listed 27 industrial categories for 
which "at a minimum" EPA was required to develop effluent 
llmitations^Congress recognized that significant differences 
existed among both plants and effluent discharges Included 
in these broad industrial categories. Therefore, Congress 


-In only one instance do Sections 301 and 304 (b) differ in 

referring^to "classes and categories of point sources as the 
basis for establishing effluent limitations. This occurs in 

section 301(b)(1)(A). The ^rreSSlt 

why the phrase was included in Section 301(b)(2)(A) as a result 

o/House amendments to the Senate bill Jn sum, 

ference substitute is presented at pages . 

this difference and the process which produced it 
the conclusion evidenced by the provisions quoted above that 
Shg?esr“iendcd that uniform effluent limitations be developed 
for^specific classes and categories of point sources. 


^^^nder Section 306, "effluent limitations" are called "stand 
ards of performance," 33 U.S.C. §1316(a)(1). 


112 / 

33 U.S.C. §1316 


33 U.S.C. §1316 (b) (1) (A) . 


r 
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provided that: 

"The Administrator may distinguish among classes 
types, and sizes within categories of new sources 
for the purpose of establishing such standards 
and shall consider the type of process employed 
(including whether batch or continuous) ii.y 

Factors which EPA considers in determining appropriate 
classes and categories of point sources for the regulations 
in issue include those specified in Section 304(b) and are 
set out in the "Advance Notice of Public Review Procedures" 
published by EPA to inform interested persons about the specific 
steps involved in developing effluent limitation regulations. 

Thus, the dispute between petitioners on the one hand 
and EPA and Amicus on the other is not whether there are 
variations among industrial discharges - there clearly are. 

The basic question is how Congress instructed EPA to deal with 
these variations in developing effluent limitations. EPA and 
Amicus contend that the Act requires EPA to identify specific 
classes and categories of point sources for which effluent 
limitations are to be developed so that these limitations can 
be applied uniformly to the point sources within each such 
category. Petitioners argue that the Act requires publication 
of general guidelines and subsequent adjustment and revision 


114/ 

33 


U.S.C. Sl316(b)(1)(A). 


115/ 

33 U.S.C. 


§1314(b). 


116/ 

See 112, 38 


Fed. Req. 21202 (1973). 
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of the guidelines based on the individual characteristics of 
the applicant's discharge, or essentially ^ novo development 
of the effluent limitations for individual permits. 

B. The Legislative History of Sections 30 1 and 304 

Two aspects of the legislative history demonstrate that 
Amicus' interpretation of the Act is correct. The first consists 
of relevant portions of the detailed report on the meaning and 
operation of Sections 301 and 304 which Senator Muskie, prin¬ 
cipal author of the Act, submitted to the Senate during final 
debate on the Conference Report. The second consists of a 
detailed discussion of the legislative history pertinent to 
Section 301(c) of the Act, a provision which was developed in 
Conference in order to resolve differences regarding the 1983 

effluent limitation requirements. 

The clearest, most detailed discussion in the legislative 
history about the meaning and operation of Sections 301 and 304 
is contained in Senator Muskie's derailed report. As relevant 
to the issues involved in this case. Senator Muskie affirmed 
three points, which are basic to AiTiicus' position. First, 
the Conferees agreed that Section 301 effluent limitations 
would be established for specific classes and^categories of 
point sources as defined by Section 304(b). Second, the 

TTT7- 

-^^Leg. Hist, at 171. ("Section 304 (b), as agreed to by the 

ConfiTeesT^quires that the Administrator Publish regulations 
which shall provide guidelines for the establishment of th 
effluent limitations to be achieved by categories and classes 
point sources (other than publicly owned treatment works) 
pursuant to section 301(b) of the Act."). 
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Conferees intended that the various factors which must be 

considered in determining "best practicable" and "best available 

control technology must be taken into account at the time 

effluent limitations are established and not when they are 

118/ 

applied to particular dischargers. Third, the Conferees 
intended that Section 301 effluent limitations are to be 
uniform and that the only variance from such uniformity per¬ 
mitted by the Act is that allowed by Section 301(c), which 
applies only to the effluent limitations which implement the 
1983 "best available" standard: 


"Except as provided for in section 301(c) of 
the Act, the intent is that effluent limita¬ 
tions applicable to individual point sources 
within a given category or class be as uniform 
as possible. The Administrator is expected 
to be precise in his guidelines so as to assure 
that similar point sources with similar character¬ 
istics, regardless of their location or the nature 
of the water into which the discharge is made, will 
meet similar effluent limitations." 119/ 


These conclusions are also stated in the Conference Report: 


"The conferees intend that the Administrator 
or the State, as the case may be, will make 


118/ 

-Leg. Hist, at 172. ("The Conferees intend that the factors 

descrIbedTH“scction 304 (b) be considered only within claves 
or categories of point sources and that such factors 
considered at the time of the application of an effluent 
limitation to an individual point source within such a category 

or class."). 


119/ 

Id. 
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the determination of the economic impact 
of an effluent limitation on the basis of 
classes and categories of point sources, 
as distinguished from a plant by plant 
determination. However, after July 1, 1977, 
the owner or operator of a plant may seek 
relief from the requirement to achieve 
effluent limitations based on best avail¬ 
able technology economically achievable." 120/ 

121 / 

As stated at the beginning of this brief, a basic objective 
of the Act is to develop national, uniform, point source dis¬ 
charge effluent limitations. Congress was interested in as¬ 
suring that industries could not shop among local jurisdictions 
for those which for reasons of economic development, local 
dependence on a dominant industry, or lack of concern for the 
effects of pollution would grant the industry permission to 
discharge pollutants to the Nation's waters at rates exceeding 

the national standard. This emphasis on uniformity appears 

122 / 

repeatedly in the legislative history. 

Thus, national uniformity was the first consideration 
which Senator Muskie laid before the Senate during its final 


- S. Rep. No. 92-1236, note 27, supra , at 121 (1972); 

Leg . Hist , at 304. 

121 / 

See pages 4-7, 17-18, supra . 


122 / 

See Leg. Hist, at pages 132, 156, 162, 172, 209, 263, 
309,TSl^, 1^67, 473-75, 516-17, 577, 711, 727, 1219, 
and 1405. 


I 




123/ 

debate on the billT The point was emphasized by Senator Muskie 
in the detailed analysis of the Act which he submitted to 
the Senate during final debate on the Conference Report. 

First, in discussing the resolution by the Conferees of the 
relationship of the cost-benefit analysis required by Section 
304(b) to predicted discharges, Senator Muskie reported 


123/ 

Leg . Hist , at 162. 

"Senators will recall from the November debate 
on the Senate bill that there were three essen¬ 
tial elements to it: Uniformity, finality, and 
enforceability. Without these elements a new 
law would not constitute any improvement on the 
old; we would not bring a conference agreement 
to the floor without them. 

"As far as uniformity and finality are concerned, 
the conference agreement provides that each 
polluter within a category or class of industrial 
sources will be required to achieve nationally 
uniform effluent limitations based on best 
practicable' technology no later than July i, 
1977." 


—ihis same point on the consideration of economic impact was 
made explicitly by Rep. Dingell in the House: 

"The conference report emphasizes on page 121 a very import- 

,nt point. The report states: , 

'The conferees intend that the Administrator 
or the State, as the case may be, will make the 
determination of the economic impact of an efflu¬ 
ent limitation on the basis of classes and cate¬ 
gories of point sources, as distinguished from a 

olant bv plant determination. 

a plant-by-plant determination of the economic im¬ 
pact ofan effluent limitation is neither expected, nor desired, 
and, in fact, it should be avoided." 

Leg . Hist , at 254-55. 
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I 


I 


"The Conferees agreed upon this limited cost- 
benefit analysis in order to maintain unifor¬ 
mity within a class and category of point 
sources subject to effluent limitations/ an 
to avoid imposing on the Administrator any 
requirement to consider the location of sources 
within a category or to ascertain water qual¬ 
ity impact of effluent controls, or to determine 
the economic impact of controls on any indivi¬ 
dual plant in a single community." 125/ 

i 

Second, as already shown. Senator Muskie made the same point i 

in discussing the possibility of obtaining variances^under 
Section 301(c) from the "best available" standard. 

Uniformity was also a primary goal sought by the Admin¬ 
istrator of EPA. In commenting at length on the final bill, 

William Ruckleshaus, then Administrator of EPA, stated: 


"Despite the national character of pollution, 
it has not been dealt with uniformly. Varying 

local revenue capabilities, economic pressures, | 

and citizen interest have often stagnated com¬ 
munity and State initiative. To assure equity 
and national progress the Federal Government 
undertook to coordinate and support the many 
various efforts to control water pollution .... 

"To overcome these existing disparities, 
the Administration proposed that 'standards be 
amended to impose precise effluent requirements 
on all industrial sources.' The enrolled bill 
has done so." 127/ 


In sum, the legislative history confirms the basic points 
of Amicus' position, particularly that effluent limitations are 


12 5/ 

Leg . Hist , at 170. 


12 ^ 


Hist, at 172. The quotation is set out above at 55, 


127/ 

Leg . Hist , at 156. 


to be uniform. 


The latter point is the keystone of Amicus'" 
argument and underscores the conclusion that petitioners' 
position - that effluent limitation standard setting should 
be established by ad hoc, individualized actions in the permit 
process - is wholly inconsistent with a basic purpose of the 

Act. 

An example from the regulation in issue clarifies the 
nature of the effluent limitation standard setting process 
and demonstrates its conformity with the Act's requirements. 

EPA did not adopt one effluent limitation for the entire 
phosphate manufacturing category. Three separate sub¬ 
categories were established and each was carefully analysed 
with respect to such factors as process differences, en¬ 
gineering differences! cost-benefit analyses, and age as 
noted in EPA's "Advance Notice of Public Review Procedures," 
discussed above at page 24. The effluent limitation pro¬ 
mulgated for each subcategory are either a maximum allowable 
discharge or a range.^And all of the effluent limitations 
for the subcategories within the phosphate manufacturing cate¬ 
gory comprise a range of effluent limitations, fully consistent 
with the concept quoted from the legislative history by 


128/ 

"~"38 Fed . Reg . 21202 (1973). 


129/ 


40 C.F.R. S422.22, 39 Fed. R^. 6584 (1974). 
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petitioner in its brief at page 29. 

Petitioners seek to counter the "uniformity" argument by 
contending that providing for states to become Section 402 
permitting authorities, Congress meant to create substantial 
state control over the determination of effluent limitations, 
which are the central and critical standards of the Act. 

This is exactly the opposite of what Congress meant to accom¬ 
plish. The federal Administrator sets every standard in the 
Act, other than Section 303 ambient water quality standards. 
Thus, Congress granted the federal government the authority 
and imposed upon it the duty to set effluent limitation stand¬ 
ards but only if granted by the federal EPA Administrator for 
a program which would meet the federal standards established 
pursuant to the Act. Thus, Rep. Blatnik, Chairman of the House 
Committee on Public Works and a main sponsor of the bill, wrote 
in his summary report of the bill: 

"All permits issued under this program shall 
be consistent with the specific requirements 
of the bill, including effluent limitations 
. . . ." 131/ 

Petitioners' contentions must be rejected as being wholly 
inconsistent with the requirements and objectives of the Act. 


130/ 


for any industrial category, the Committee expects 


the^feiiinistrator to define a range of discharge levels, above 


a certain base level applicable to all plants within th t 
category." Leg . Hist , at 1468. 



Hist, at 362. 



Petitioners' interpretation, if adopted, would substantially 
revise the Act, replacing the comprehensive, integrated pol¬ 
lution control scheme based on applying and enforcing national, 
uniform effluent limitations with a system of essentially ad 
hoc , uncoordinated, individualized state standard setting pro¬ 
cedures which would closely resemble in structure and operation 
the pre-1972 water pollution control legislation which Congress 
found to be ineffective and inadequate. 

III. EPA'S REGULATIONS WERE PROPERLY PROMUL¬ 
GATED AND SUFFER FROM NO PROCEDURAL 

^regularities __ 


Petitioners allege thatEPA shifted in the midst of the 
rulemaking process from proposing effluent limitations guide¬ 
lines under Section 304 to promulgating effluent limitation 
standards under Section 301. Accordingly, petitioners contend 
that EPA violated the requirements of the Administrative Pro¬ 
cedure Act by failing to provide adequate notice and that, 
therefore, the regulations must be set aside. There was no lack 
of notice about any relevant aspects of the rulemaking pro¬ 
ceeding involving the legal basis for EPA's actions. Petitioners 
arguments on these points are baseless and must be rejected. 

On September 7, 1973, EPA published its proposed effluent 
limitation regulations for the phosphate manufacturing industry. 


Petitioners' Brief at 16-17. 



On their face, these regulations were proposed pursuant to 
both Sections 301 and 304 of the Act in keeping with EPA's 
position that the Act requires that 301 and 304 work together 
in a closely—meshed manner; 


"Notice is hereby given that effluent limitations 
guidelines for existing sources and standards 
of performance and pretreatment standards for 
new sources set forth in tentative form below 
are proposed by the Environmental Protection 
Agency (EPA) for . . . the phosphate manufac¬ 
turing category of point sources pursuant to 
sections 301, 304(b) and (c), 306(b), and 
307 (c) of the Federal Water Pollution Control 

Act . . . 133/ 


This announcement of the legal basis for the proposed regula¬ 
tions is followed by a brief description of the statutory scheme 
which emphasizes the integral connections between Sections 301 
amd 304, a relationship which has been discussed in detail 
aboveT” In particular, the requirement that effluent limi¬ 
tations under Section 301 be defined pursuant to Section 304(b) 
is set out. Thus, the Federal Register publication provided 
petitioners with full notice of this position at the time the 
regulations in issue were proposed. 

The final regulations were promulgated on February 20, 1974 
and carefully tracked the language of the notice of proposed 
rulemaking: 


133/ . 

-38 Fed. Re^. 24470 (1973) (emphasis added). 

134/ 

See pages 14-17, supra . 



"The purpose of this notice is to establish final 
effluent limitations guidelines for existing 
sources and standards of performance and pretreat¬ 
ment standards for new sources in the phosphate 
manufacturing category of point sources .... 

This final rulemaking is promulgated pursuant 
to sections 301> 304 (b) and (c) ^ 306 (bT and Tc) 
and 3b7(c) of the Federal Water Pollution Control 
Act . . . ." 135/ 

There is no fatal variance between legal authorities in these 
two notices nor is there any showing that EPA is undertaking 
in the second publication something it was not doing in the 
first. 

Petitioners seek to create the impression that the pro¬ 
posed regulations were guidelines of a loose and flexible 
nature, while the final regulations were rigid standards and 
that this purported change represents an impermissible shift 
in EPA's position between the two publications. This is a 
false impression. The proposed regulations comprised essen¬ 
tially two sets of effluent limitations, one for daily maximum 
discharges, the second a maximum daily average over-a thirty 
day period. In both the proposed and final regulations, these 
effluent limitations are generally expressed as a single allow¬ 
able level of discharge with the exception of pH which is given 
as a range. Thus, in phosphorous consuming subcategory the 
proposed regulations set out the following effluent limitations 
as the best practicable control technology for manufacture by 

135/ 

39 Fed. Reg. 6580 (emphasis added). 



the mercury cell process; 


Total Suspended Solids . . . Maximum for any one 
day 1.4 kg/kkg product (1.4 lb/1,000 lb). 
Maximum average of daily values for any period 
of thirty consecutive days 0.7 kg/kkg of 
product (0.7 lb/1,000 lb). 

Total Dissolved Solids . . . Maximtim for any one 
day (10.0 kg/kkg product (10.0 lb/1,000 lb). 
Maximum average of daily values for any period 
of thirty consecutive days 5.0 kg/kkg of 
product (5.0 lb/1,000 lb). 
pH . . . 6.0 to 9.0. 136/ 


In the final regulations the standards for total suspended solids 

and pH remained the same while that for total dissolved solids 

was changed to allow discharges of specific amounts of dissolved sub 

stances» i.e ., of phosphorous, fluoride, and elemental phos- 
13T^ 
phorous. 

This is a typical example of the changes EPA made between 
proposed and final regulations within the 3 finely drawn sub¬ 
categories of the phosphate manufacturing industry. The degree 
of specifity and precision is the same in both sets of regula¬ 
tions. There is simply no change from loose flexibility to 
rigid, mechanical standards. The type of regulation first 
proposed by EPA is the type promulgated by the agency at the 
end of the rulemaking procedure. 

In sum, there is no basis for petitioners' argximent that 
they were denied sufficient notice under the Administrative 


136/ 

40,C.F.R. §422.22(a), 38 Fed . Reg . 24475 (1973). 
137/ 

40 C.F.R. §422.22(a), 39 Fed. Reg . 6583 (1974). 




Procedure Act or that there are any other procedural failings 
in the promulgation of the regulations. 



CONCLUSION 


For the reasons stated above, this Court has jurisdiction 
of this action and, on the issues addressed, judgment should 
be rendered in favor of respondent. Environmental Protection 

Agency. 


Respectfully submitted. 
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